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MEMORANDUM 


TO: Richard Bennion 
FROM: OAL Front Desk ~O 
DATE: 6/1112014 
RE: Return of Approved Rulemaking Materials 

OAL File No. 2014-0S09-02S 

OAL hereby returns this file your agency submitted for our review (OAL File No. 2014-0S09-02S 
regarding Returns, Defects and Replacements). 

Enclosures If this is an approved file, it contains a copy of the regulation(s) stamped "ENDORSED 
APPROVED" by the Office of Administrative Law and "ENDORSED FILED" by the Secretary of State, 
The effective date of an approved regulation is specified on the Form 400 (see item B.S). Beginning 

January 1,2013, unless an exemption applies, Government Code section 11343.4 states the effective 
date of an approved regulation is determined by the date the regulation is filed with the Secretary of 
State (see the date the Form 400 was stamped "ENDORSED FILED" by the Secretary of State) as 
follows: 

(1) January 1 if the regulation or order of repeal is filed on September 1 to November 30, inclusive. 
(2) Aprill if the regulation or order of repeal is filed on December 1 to February 29, inclusive. 
(3) July 1 if the regulation or order of repeal is filed on March 1 to May 31, inclusive. 
(4) October 1 if the regulation or order of repeal is filed on June 1 to August 31, inclusive. 

If an exemption applies concerning the effective date of the regulation approved in this file, then it will 
be specified on the Form 400. The Notice of Approval that OAL sends to the state agency will contain 
the effective date of the regulation. The history note that will appear at the end of the regulation section 
in the California Code of Regulations will also include the regulation'S effective date. Additionally, the 
etTective date of the regulation will be noted on OAL's Web site once OAL posts the Internet Web site 
link to the full text of the regulation that is received from the state agency. (Gov. Code, sees. 11343 
and 11344.) 

Please note this new requirement: Unless an exemption applies, Government Code section 11343 
now reqUIres: 

1. 	 Section 11343(c)(1): Within IS days ofOAL filing a state agency's regulation with the Secretary 
of State, the state agency is required to post the regulation on its Internet Web site in an easily 
marked and identifiable location. The state agency shall keep the regulation posted on its Internet 
Web site for at least six months from the date the regulation is filed with the Secretary of State. 

2. 	 Section 11343(c)(2): Within five (S) days of posting its regulation on its Internet Web site, the 
state agency shall send to OAL the Internet Web site link of each regulation that the agency posts on 
its Internet Web site pursuant to section 11343(c)(1). 



OAL has established an email address for state agencies to send the Internet Web site link to for each 
regulation the agency posts. Please send the Internet Web site link for each regulation posted to OAL at 
postedregslink'aioal.ca. gov. 

NOTE ABOUT EXEMPTIONS. Posting and linking requirements do not apply to emergency 
regulations; regulations adopted by FPPC or Conflict ofInterest regulations approved by FPPC; and 
regulations not subject to OALIAP A review. However, an exempt agency may choose to comply with 
these requirements, and OAL will post the information accordingly. 

DO NOT DISCARD OR DESTROY THIS FILE 
Due to its legal significance, you are required by law to preserve this rulemaking record. Government 
Code section 11347.3(d) requires that this record be available to the public and to the courts for possible 
later review. Government Code section 11347 .3( e) further provides that" ... no item contained in the 
file shall be removed, altered, or destroyed or otherwise disposed of." See also the State Records 
Management Act (Government Code section 14740 et seq.) and the State Administrative Manual (SAM) 
section 1600 et seq.) regarding retention of your records. 

If you decide not to keep the rulemaking records at your agency/office or at the State Records Center, 
you may transmit it to the State Archives with instructions that the Secretary of State shall not remove, 
alter, or destroy or otherwise dispose of any item contained in the file. See Government Code section 
11347.3(1). 

Enclosures 
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RECEIVED 

JUN 1 3 2014 
State 	of California 

by ~fTr~~~~EE~U~;~~~ICEOffice of Administrative Law 

in re: 	 NOTICE OF APPROVAL OF REGULATORY 
Board of Equalization 

Regulatory Action: 

Title 18, California Code of Regulations 

Adopt sections: 

Amend sections: 1655 

F~E'peal sectio')s: 


ACTION 

Government Code Section 11349.3 

OAL File No. 2014-0509-02 S 

This rulemaking action by the State Board of Equalization (Board) amends Section 
1655, Title 18, of the California Code of Regulations. Ttlese amendments align section 
1655 with Civil Code sections 1793.2 and 1793.25, as amended by Statutes 2011, 
Chapter 727 (AB 242), relating to reImbursement of sales and use taxes previously paid 
to the Board by a motor vehicle manufacturer when the rnanufacturer subsequently 
rays restitution to a consumer pursuant to Civil Code section 1793.2. 

OAL approves th!s regulatory action pursuant to section 11349.3 of the Government 
Code. This regulatory action becomes effective on 10/1/2014. 

-------'------------­Date: 6/11/2014 
Kevin D. Hull 
Senior Attorney 

For: 	 DEBRA M. CORNEZ 
Director 

Ori!~inal: Cynthia Bridges 
Copy: Richard Bennion 



STATE Of C"cIFORNIA~~mf'lE OF ADMINISTRATiVE LAW For use by Secretary of State only nstrtill~lZIii0i1n!s on
'NOTICE PUBLICATION/REGU reverse) 
STD. IOO(REV.OI~20131 

OAL FILE NOTICE FLE NUMBER "EGULATORY ACTION NUMBER EMERGENCY NUMBER 


NUMBERS z- 14-0204-03 


NOTICE 	 REGULATIONS 

State Board of Equalization 

A. PUBLICATION OF NOTICE (Complete for publication in Notice Register) 
1. SUBJECT OF NOTICE 

B. SUBMISSION OF REGULATIONS (Complete when submitting regulations) 

lb. ALL PREVIOUS RELATED OAL REGULATORY ACTION NUMBER(S)la. SUBJECT OF REGULAflON(S) 

Returns, Defects and Replacements 

2. SPECIFY CALIFORNIA CODE OF REGULATIONS TITLE(S) AND SECTION(S) (Including title 26, Iitoxies related) 

SECTION(S) AFFECTED 
(List all section number(s) 

individually. Attach 
additional sheet if needed.) 
TITLE(S) 

18 

ADOPT 

AMEND-~------------~------~-~----~----------~-----~~ 

1655 
-REPEA-L--------.-.--~---·~------~---~-~---------~- ~-~-----~-----~---~~ 

o Certificate of Compliance: The agency officer named O Emergency Readopt (Gov. Changes Without Regulatory 
below certifies that this agency complied with the Code, § 11346.1 (h» Effect (Cal. Code Regs" title o Resubmittal of disapproved or provisions of Gov. Code §§11346.2-11347.3 either 1, §100)

withdrawn nonemergency before the emergency regulation was adopted or o File & Print 	 o Print Only filing (Gov. Code §§ 11349.3, within the time period required by statute. 

11349.4) 


Emergency (Gov. Code, o Resubmittal of disapproved or withdrawn o Other (Specify) __ ~________~_______~ ____~~_______~ 
§ 11346.1 (b» emergency filing (Gov. Code, § 11346.1) 

,1..ALL BEGINNING AND ENDING DATES OF AVAILABILITY OF MODIFIED REGULATIONS ANDIOR MATERIAL ADDED TO THE HULEMAKING FILE (Cal. Code Regs. title 1, §44 and Gov, Code §11347.1) 

'Xl Effective January 1. April 1. July 1 or D Effective on filing with 0 § 100 Changes Without D Effective 
~ October 1 (Gov Code §11343 4(a)) Secretary of State Regulatory Effect other (SpeCify) 

6. 	 CHECK IF THESE REGULATIONS REQUIRE NOTICE TO. OR REVIEW. CONSULTATION. APPROVAL OR CONCURRENCE BY, ANOTHER AGENCY OR ENTITY 

Fair Political Practices Commission State Fire Marshal o Department of Finance (Form STD. 399) (SAM §6660) 

Other (Specify) 

7. CONTACT PERSON 	 TELEPHONE NUMBER FAX NUMBER (Optional) I E~MAIL ADDRESS (Optional) 

Rick Bennion 	 I (916) 445-2130 I (916) 324-3984 , rbennion@boe.ca.gov 

8. 	 I certify that the attached copy of the regulation(s) is a true and correct copy 
of the regulation(s) identified on this form, that the information specified on this form 
is true and correct, and that I am the head of the agency taking this action, 
or a designee of the head of the agency, and am authorized to make this certification. 

SIGNATURE OF AGENCY HEAD OR DESIGNEE 

6,2014 

Joann Richmond, Chief, Board Proceedings Division 

For use by Office of Administrative Law (OAL) only 
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Final Text of Proposed Amendments to 


California Code of Regulations, Title 18, Section 1655 


1655. Returns, Defects and Replacements. 

(a) Returned Merchandise. 

(l) In General. Except as provided in paragraph (2) of this subdivision, the amount upon 
which tax is computed does not include the amount charged for merchandise returned by 
customers it~ (1) the full sale price, including that portion designated as "sales tax," is 
refunded either in cash or credit, and (2) the customer, in order to obtain the refund or credit, 
is not required to purchase other property at a price greater than the amount charged tor the 
property that is returned. Refund or credit of the entire amount is deemed to be given when 
the purchase price, less rehandling and restocking costs, is refunded or credited to the 
customer. The amount withheld for rehandling and restocking may not exceed the actual cost 
of rehandling and restocking the returned merchandise. However, in lieu of using the actual 
cost tor each transaction, the amount withheld tor rehandling and restocking may be a 
percentage of the sales price determined by the average cost of rehandling and restocking 
returned merchandise during the previous accounting cycle (generally one year). lfthe seller 
elects to withhold rehandling and restocking amounts based on a percentage of sales price, 
the seller is bound by that election tor the entire accounting cycle for which the election is 
made and must apply that percentage in lieu of actual cost during that period on all returned 
merchandise transactions tor which rehandling and restocking costs are withheld. The 
amount withheld as rehandling and restocking costs may not include compensation tor 
increased overhead costs because of the return, for retinishing or restoring the property to 
salable condition where the necessity therefore is occasioned by customer usage, or tor any 
expense prior to the "sale" (i.e., transfer of title, lease, or possession under a conditional sale 
contract). Sellers must maintain adequate records which may be veritied by audit, 
documenting the percentage used. 

(2) Contract Cancellation Options Required by Car Buyer's Bill of Rights. 

(A) Contract Cancellation Option. On and after July 1, 2006, the terms "gross receipts" 
and "sales price" do not include the purchase price for a contract cancellation option 
agreement with respect to a contract to purchase a used vehicle with a purchase price of 
less than torty thousand dollars (540,000), which a dealer is required to otTer to a buyer 
pursuant to Vehicle Code section 11713.21. The purchase price tor a contract 
cancellation option described in this subparagraph shall not exceed: 

I. Seventy-tive dollars (575) for a vehicle with a cash price of five thousand dollars 
($5,000) or less: 

2. One hundred tifty dollars (5150) for a vehicle with a cash price of more than tive 
thousand dollars ($5,000), but not more than ten thousand dollars ($ 10,000): 

3. Two hundred tifty dollars (5250) for a vehicle with a cash price of more than ten 
thousand dollars ($10,000), but not more than thirty thousand dollars (530,000); or 

http:11713.21


-l-. One percent of the purchase price for a vehicle with a cash price of more than thirty 
thousand dollars ($30,000), but less than forty thousand dollars ($40,000). 

(8) Restocking Fee. On and after July L 2006, the terms "gross receipts" and "sales 
price" do not include the dollar amount of a restocking fee the buyer must pay to the 
dealer to exercise the right to cancel a purchase of a used car under a contract 
cancellation option agreement pursuant to Vehicle Code section 11713.21 as described in 
subparagraph (A) of this paragraph. The dollar amount of a restocking fee described in 
this subparagraph shall not exceed: 

1. One hundred seventy-five dollars ($175) if the vehicle's cash price is five thousand 
dollars ($5,000) or less; 

2. Three hundred fitly dollars ($350) if the vehicle's cash price is more than five 
thousand dollars ($5,000), but less than ten thousand dollars ($10,000): or 

3. Five hundred dollars (5500) if the vehicle's cash price is ten thousand dollars 
($10,000) or more. 

(C) Amounts Refunded to Customers. On and after July 1,2006, the terms "gross 
receipts" and "sales price" do not include that portion ofthe selling price tor a used motor 
vehicle that is refunded to the buyer due to the buyer's exercise of the right to return the 
vehicle for a refund, which is contained in a contract cancellation option agreement 
pursuant to Vehicle Code section 11713.21 as described in subparagraph (A) of this 
paragraph. 

(b) Defective Merchandise. 

(1) In General. Amounts credited or refunded by sellers to consumers on account of defects 
in merchandise sold may be excluded from the amount on which tax is computed. It: 
however, defective merchandise is accepted as part payment for other merchandise and an 
additional allowance or credit is given on account of its defective condition, only the amount 
allowed or credited on account of defects may be excluded from taxable gross receipts. The 
amount allowed as the "trade-in" value must be included in the measure of tax. 

(2) Restitution or Replacement Under California Lemon Law. 

(A) General. Under subdivision (d) of Civil Code section 1793.2, if a manufacturer is 
unable to service or repair a "new motor vehicle," as that tenn is defined in subdivision 
(e)(2) of Civil Code section 1793.22, to conform to the applicable express warranties 
after a reasonable number of attempts, the manufacturer must either replace the motor 
vehicle or provide the buyer restitution of the purchase price, less specified amounts, at 
the buyer's election. 

For purposes ofthis regulation, the term buyer shall include a lessee of a new motor 
vehicle. 
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(B) Restitution. A manufacturer who pays a buyer restitution pursuant to, and in complete 
compliance with, subdivision (d)(2) of Civil Code section 1793.2 is entitled to a refund of 
the amount of sales or use tax~ or sales tax reimbursement included in the restitution paid 
by the manufacturer to the buyer. The manufacturer may file a claim for refund of that 
amount with the ~board. The claim must include a statement that the claim is submitted 
in accordance with the provisions of section 1793.25 of the Civil Code. The manufacturer 
must submit with the claim documents evidencing that restitution was made pursuant to, 
and in complete compliance with, subdivision (d)(2) of Civil Code section 1793.2 
including: a copy of the original sales or lease agreement between the buyer and the 
dealer or lessor of the non-conforming motor vehicle; copies ofdocuments showing all 
deductions made in calculating the amount of restitution paid to the buyer along with full 
explanations for those deductions, including settlement documents and odometer 
statements; a copy of the title branded "Lemon Law Buyback" for the non-conforming 
motor vehicle returned by the buyer; and proof that the decal the manufacturer is required 
to affix to that motor vehicle has been so affixed in accordance with section 11713.12 of 
the Vehicle Code. The manutacturer must also submit with the claim the seller's permit 
number of the dealer or lessor who made the retail sale or lease of the non-conforming 
motor vehicle to the buyer, and evidence for one of the tollowing: 

L.Jfiat-tIhe dealer had reported and paid sales tax on the gross receipts from that 
sale7; or 

2. The buyer of the motor vehicle had paid the use tax on the sales price for the 
storage, use, or other consumption of that motor vehicle in this state; or 

3. The lessee of the motor vehicle had paid the use tax on the rentals payable from the 
lease of the vehicle. 

For purposes of this regulation, the number of attempts made to repair the non­
conforming motor vehicle, if any, prior to providing the customer restitution is not 
relevant for purposes of determining whether restitution has been made pursuant to 
subdivision (d)(2) of Civil Code section 1793.2. 

(C) Replacement. For purposes of this regulation, a manufacturer who, pursuant to 
subdivision (d)(2) of Civil Code section 1793.2, replaces a non-confonning motor vehicle 
with a new motor vehicle substantially identical to the motor vehicle replaced is replacing 
the motor vehicle under the tenns of the mandatory warranty. No additional tax is due 
unless the buyer is required to pay an additional amount to receive the replacement motor 
vehicle, in which case tax is due measured by the amount of that payment. If an amount 
is refunded to the customer as part of the exchange of the non-conforming motor vehicle 
tor the replacement motor vehicle, then that amount is regarded as restitution for 
purposes of this regulation if it satisfies the requirements of subdivision (d)(2) of Civil 
Code section 1793.2. The manufacturer may tile a claim for refund under subdivision 
(b )(2 )(B) of this regulation for the amount of sales or use tax~ or sales tax reimbursement 
that is included in the amount of that restitution paid by the manufacturer to the buyer. 
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F or purposes of this regulation, the number of attempts made to repair the non­
confonning motor vehicle. if any, prior to providing the customer a replacement is not 
relevant for purposes of determining whether the replacement has been made pursuant to 
subdivision (d)(2) of Civil Code section 1793.2. 

(D) The amount of use tax the Board is required to reimburse the manufacturer shall be 
limited to the amount of use tax the manufacturer is required to pay to or for the lessee 
pursuant to Civil Code section 1793.2. 

(c) Replacement Parts -Warranties. 

(I) In General -Detinitions. "Mandatory Warranty." A warranty is mandatory within the 
meaning of this regulation when the buyer, as a condition of the sale, is required to purchase 
the warranty or guaranty contract from the seller. "Optional Warranty." A warranty is 
optional within the meaning of this regulation when the buyer is not required to purchase the 
warranty or guaranty contract from the seller, i.e., the buyer is free to contract with anyone he 
or she chooses. 

(2) Mandatory Warranties. The sale of tangible personal property includes the furnishing, 
pursuant to the guaranty provisions of the contract of sale, or mandatory warranty, of 
replacement parts or materials, and ifthe property subject to the warranty is sold at retail, the 
measure ofthe tax includes any amount charged for the guaranty or warranty, whether or not 
separately stated. The sale of the replacement parts and materials to the seller furnishing 
them thereunder is a sale for resale and not taxable. 

(3) Optional Warranties. The person obligated under an optional warranty contract to furnish 
parts, materials, and labor necessary to maintain the property is the consumer of the materials 
and parts furnished and tax applies to the sale of such items to that person. Ifhe or she 
purchased the property for resale or from outside California, without tax paid on the purchase 
price, he or she must report and pay tax upon the cost of such property to him or her when he 
or she appropriates it to the fulfillment of the contract of warranty. 

(4) Deductibles. A deductible paid by a customer under the terms of a mandatory or optional 
warranty contract is subject to tax measured by the amount of the deductible allocable to the 
sale of tangible personal property to the customer. For example, if the itemized sales price of 
tangible personal property (or the fair retail value if not separately itemized) provided 
pursuant to a warranty is 50 percent of the total fair retail value of the repairs and the 
deductible is $100, 50 percent of that deductible, $50, would be allocable to the sale of 
tangible personal property and would be subject to tax, whether the warranty were optional 
or mandatory. Unless otherwise stated in the warranty contract, when either an optional or a 
mandatory warranty provides that the customer will pay a deductible towards repairs and 
services provided under the warranty, the person providing the warranty contract is liable for 
any tax or tax reimbursement otherwise payable by the customer with respect to that 
deductible. 
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Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Sections 6006­
6012 and 6012.3, Revenue and Taxation Code; Sections 1793.2-1793.25, Civil Code; and 
Sections 11713.12 and 11713.21, Vehicle Code. 
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